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2) Anthea Roberts, “Clash of Paradigms: Actors and Analogies Shaping the Investment Treaty System”, American
Journal of International Law, Vol.107, No.l (2013), p. 45.

3) ISDSE AR Qlo] Afel Bt 7]Q, MR Qlo] ek Aol AUFelnt HAY B Afl £ 7]l
ArEAlet ok HE g 9] 132, "RAIEAR,, 15H (FFFAL 2012).

4) Kyla Tienhaara, “Regulatory Chill in a Warming World: The Threat to Climate Policy Posed by Investor-State
Dispute Settlement”, Transnational Environmental Law, Vol.7, No.2 (2018), p. 229.

5) Stephan W. Schill, “Enhancing International Investment Law’s Legitimacy: Conceptual and Methodological

Foundations of a New Public Law Approach.” Virginia Journal of International Law, Vol.52, No.1 (2011), p.
69.

6) Charles N. Brower and Stephan W. Schill, “Is Arbitration a Threat or a Boon to the Legitimacy of
International Investment Law?”, Chicago Journal of International Law, Vol.9, No.2 (2009), p. 497, OECD,
Transparency and Third Party Participation in Investor-State Dispute Settlement Procedures, OECD Working
Papers on International Investment 2005/01 (2005), pp. 2-3; Gus Van Harten, “The Public-Private Distinction
in the International Arbitration of Individual Claims against the State”, International and Comparative Law
Quarterly, Vol.56, No.2 (2007), p. 393.

7) Eugenia Levine, “Amicus Curiae in International Investment Arbitration: The Implications of an Increase in
Third-Party Participation”, Berkeley Journal of International Law, Vol.29, No.l1 (2011), pp. 209-211.
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8) J. Anthony VanDuzer, “Enhancing the Procedural Legitimacy of Investor-State Arbitration Through Transparency
and Amicus Curiae Participation”, McGill Law Journal, Vol.52, No.4 (2007), pp. 685-686.

9) Eric De Brabandere, “NGOs and the ‘Public Interest’: The Legality and Rationale of Amicus curiae
Interventions in International Economic and Investment Disputes”, Chicago Journal of International Law,
Vol.12, No.1 (2011), pp. 20-25.

10) Gary Born and Stephanie Forrest, “Amicus Curiae Participation in Investment Arbitration”, ICSID Review,
Vol.34, No.3 (2019), p. 656.

11) Chen Yu, “Amicus Curiae Participation in ISDS: A Caution Against Political Intervention in Treaty
Interpretation”, ICSID Review, Vol.35, No.1-2 (2020), pp. 226-227.
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13) Gary Born and Stephanie Forrest, supra note 10, p. 626.

14) Katia Fach GOmez, “Rethinking the Role of Amicus Curiae in International Investment Arbitration: How to
Draw the Line Favorably for the Public Interest”, Fordham International Law Journal, Vol. 35, No.2 (2012),
pp. 516-517.
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15) Nicolette Butler, “Non-Disputing Party Participation in ICSID Disputes: Faux Amici?”, Netherlands
International Law Review, Vol.66, No.l (2019), pp. 145-146.

16) Methanex Corporation v. United States of America, Decision of the Tribunal on Petitions from Third Persons
to Intervene as “Amici Curiae” (15 January 2001), p. 2(para.l).

17) UNCITRAL Arbitration Rules (1976)
Article 15

1. Subject to these Rules, the arbitral tribunal may conduct the arbitration in such manner as it considers ap-
propriate, provided that the parties are treated with equality and that at any stage of the proceedings each
party is given a full opportunity of presenting his case.

18) Methanex Corporation v. United States of America, Decision of the Tribunal on Petitions from Third Persons
to Intervene as “Amici Curiae” (15 January 2001), pp. 12-22(para.24-48).
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HAJtR| = Q¥oYTh. Methanex Corporation v. United States of America, Final Award of the
Jurisdiction and Merits (3 August 2005), p. 16(Part II, Chapter C, para.29).
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20) Statement of the Free Trade Commission on Non-Disputing Party Participation (7 October 2003)

351



C EFERSHT 2026 - 03

& A% BY APBETE HIEAGEARALY Mmoo @R, Aol Sof7tal, IHEsi
FEAE Tt 208 01X 5 dojA= ¢ Hm, E49] M W ARkl ths 417319
AR #e P e HEgt MES dfof Irhal stk F 4™ B Aok
T A vl ZAGAALS] A AE 57 o RE AAT o 08 A4, ST A4,
SEE S AFst] FA B AMA, HEGY ARS ddske b 7losteA o8, &
Aol WMol &= ARIRIA] of 7, FUEE ol HATE A=A AR, FH ol HA &
A ARE 53] 1AL IRk F AW BY A7 Te AR A AlEo] A
zko] W), =gk e, Beh Bole)s Y sHA] %S e BAST ST F A
3 B ABEollAe FARE = HIEABTAA AHYAA A= 371 o A%
ohal ST o] =gk o] W85 3% A E amicus curiae AW AA AlE H

A. Non-disputing party participation

1. No provision of the North American Free Trade Agreement (“NAFTA”) limits a Tribunal’s discretion to
accept written submissions from a person or entity that is not a disputing party (a “non-disputing party”).

21) Statement of the Free Trade Commission on Non-Disputing Party Participation (7 October 2003)
B. Procedures

3. The submission filed by a non-disputing party will:
(a) be dated and signed by the person filing the submission;
(b) be concise, and in no case longer than 20 typed pages, including any appendices;
(c) set out a precise statement supporting the applicant’s position on the issues; and
(d) only address matters within the scope of the dispute.

22) Statement of the Free Trade Commission on Non-Disputing Party Participation (7 October 2003)
B. Procedures

6. In determining whether to grant leave to file a non-disputing party submission, the Tribunal will consider,
among other things, the extent to which:

(a) the non-disputing party submission would assist the Tribunal in the determination of a factual or legal
issue related to the arbitration by bringing a perspective, particular knowledge or insight that is dif-
ferent from that of the disputing parties;

(b) the non-disputing party submission would address matters within the scope of the dispute;

(c) the non-disputing party has a significant interest in the arbitration; and

(d) here is a public interest in the subject-matter of the arbitration.

23) Statement of the Free Trade Commission on Non-Disputing Party Participation (7 October 2003)
B. Procedures

7. The Tribunal will ensure that:
(a) any non-disputing party submission avoids disrupting the proceedings; and
(b) neither disputing party is unduly burdened or unfairly prejudiced by such submissions.

8. The Tribunal will render a decision on whether to grant leave to file a non-disputing party submission.
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If leave to file a non-disputing party submission is granted, the Tribunal will set an appropriate date by
which the disputing parties may respond in writing to the nondisputing party submission. By that date,
non-disputing NAFTA Parties may, pursuant to Article 1128, address any issues of interpretation of the
Agreement presented in the nondisputing party submission.

24) Eric De Brabandere, “Amicus Curiae: Investment Arbitration”, Max Planck Encyclopedia of International Law
<https://opil.ouplaw.com/display/10.1093/law-mpeipro/e3030.013.3030/law-mpeipro-e3030?rskey=Uk6pRré&result=
1&prd=MPIL> (2026. 7. 12. &|&4}F)

25) United States Model BIT 2004, Article 28(3).

26) 20041 0] 2 BITS} 2012 03 B BITO| vl wS ARSI WY, 'Rl 41 A oA
BIT®} 2|2 FTAS FH22,, 67~68W (HEE A 21, 2018) X,

27) Canada Model BIT 2004, Article 39.

28) A|3xto]l 2J5t amicus curiae AHO|AA AZE 517tof gt Y&-Z F71H 7ol 20061 ICSID FAH+4] 74
o] 714 Qs gl & sl = 531k Stephan W. Schill et al. (eds.), Schreuer’s Commentary on the
ICSID Convention, Third Edition (Cambridge University Press, 2022), p. 962.

29) ICSID Arbitration Rules (2006), Rule 37(2).
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30) Chen Yu, supra note 11, pp. 224-225.
31) Eugenia Levine, supra note 7, p. 209.

32) Lucas Bastin, “Amici Curiae in Investor-State Arbitration: Eight Recent Trends”, Arbitration International,
Vol.30, No.1 (2014), p. 142.

33) A7Rlo] BlEAGAR A AHofo] T ) BHOR PR, AR B AR THEAE

AolA 30150 HejBs: AR050 v @AGARIZA Y] dHE S0z, IAFAH AT Al21d
A1s (2023) A,
A E7F ISDSO| A amicus curiae® Fo{oh= 7o) 7FsgtA]of] et =9 = QJth. Andrea K. Bjorklund,
“The Participation of Sub-national Government Units as Amici Curiae in International Investment Disputes”,
in Chester Brown and Kate Miles (eds.), Evolution in Investment Treaty Law and Arbitration (Cambridge
University Press, 2011), p. 304.

34) Glamis Gold, Ltd. v. United States of America, Decision on Application and Submission by Quechan Indian
Nation (16 September 2005), pp. 1-2(para.1-13).

35) Lucas Bastin, supra note 32, p. 142; Chen Yu, supra note 11, pp. 224-225.

36) Biwater Gauff (Tanzania) Ltd. v. United Republic of Tanzania, ICSID Case No. ARB/05/22, Procedural Order
No. 5, (2 February 2007), pp. 19-21(para.62-72).
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49) Biwater Gauff (Tanzania) Ltd. v. United Republic of Tanzania, ICSID Case No. ARB/05/22, Award (24 July
2008), pp. 101-112(para.359-392).

50) James Chalker, “Biwater Gauff (Tanzania) v. United Republic of Tanzania: Using Confidentiality to Undermine
Meaningful Amicus-Curiae Participation” (2007) <hhttps://www.josemigueljudice arbitration.com/xms/files/02_
TEXTOS_ARBITRAGEM/09_Confidencialidade_e_Transparencia/chal ker_-2007_Bricks_Without_Straw_-biwater_
vs_tanzania-pdf> (2026.7.14. &|ZH2)

51) Piero Foresti, Laura de Carli and Others v. Republic of South Africa, ICSID Case No. ARB(AF)/07/1, Letter
Regarding Non-Disputing Parties (5 October 2009), p. 1.

52) Piero Foresti, Laura de Carli and Others v. Republic of South Africa, ICSID Case No. ARB(AF)/07/1, Award
(4 August 2010), pp. 5-19-(para.28-82).

53) ofe] =20] HAHSL o] AP Bl RAYARIS O] 440]2]elo 2 FHofateirt. Jason Brickhill and Max Du
Plessis, “Two’s Company, Three’s A Crowd: Public Interest Intervention in Investor-State Arbitration (Piero
Foresti V South Africa)”, South AfricanJournal on Human Rights, Vol.27, No.1 (2011), p. 160.
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54) UNCITRAL Arbitration Rules (2021) Article 17

1. Subject to these Rules, the arbitral tribunal may conduct the arbitration in such manner as it considers ap-
propriate, provided that the parties are treated with equality and that at an appropriate stage of the proceed-
ings each party is given a reasonable opportunity of presenting its case. The arbitral tribunal, in exercising
its discretion, shall conduct the proceedings so as to avoid unnecessary delay and expense and toprovide a
fair and efficient process for resolving the parties’ dispute.

55) UNCITRAL Arbitration Rules (2021)
Article 1

4. For investor-State arbitration initiated pursuant to a treaty providing for the protection of investments or
investors, these Rules include the UNCITRAL Rules on Transparency in Treaty-based Investor-State
Arbitration (“Rules on Transparency”), subject to article 1 of the Rules on Transparency.
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56) UNCITRAL Rules on Transparency in Treaty-based Investor-State Arbitration
Article 4. Submission by a third person

1. After consultation with the disputing parties, the arbitral tribunal may allow a person that is not a disputing
party, and not a non-disputing Party to the treaty (“third person(s)”), to file a written submission with the
arbitral tribunal regarding a matter within the scope of the dispute.

2. A third person wishing to make a submission shall apply to the arbitral tribunal, and shall, in a concise
written statement, which is in a language of the arbitration and complies with any page limits set by the
arbitral tribunal:

(a) Describe the third person, including, where relevant, its membership and legal status (e.g., trade associ-
ation or other non-governmental organization), its general objectives, the nature of its activities and any
parent organization (including any organization that directly or indirectly controls the third person);

(b) Disclose any connection, direct or indirect, which the third person has with any disputing party;

(c) Provide information on any government, person or organization that has provided to the third person
(i) any financial or other assistance in preparing the submission; or (ii) substantial assistance in either
of the two years preceding the application by the third person under this article (e.g. funding around
20 percent of its overall operations annually);

(d) Describe the nature of the interest that the third person has in the arbitration; and

(e) Identify the specific issues of fact or law in the arbitration that the third person wishes to address in
its written submission.

57) UNCITRAL Rules on Transparency in Treaty-based Investor-State Arbitration
Article 4. Submission by a third person

3. In determining whether to allow such a submission, the arbitral tribunal shall take into consideration,
among other factors it determines to be relevant:

(a) Whether the third person has a significant interest in the arbitral proceedings; and

(b) The extent to which the submission would assist the arbitral tribunal in the determination of a factual
or legal issue related to the arbitral proceedings by bringing a perspective, particular knowledge or in-
sight that is different from that of the disputing parties.

4. The submission filed by the third person shall:
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(a) Be dated and signed by the person filing the submission on behalf of the third person;
(b) Be concise, and in no case longer than as authorized by the arbitral tribunal;
(c) Set out a precise statement of the third person’s position on issues; and
(d) Address only matters within the scope of the dispute.
58) UNCITRAL Rules on Transparency in Treaty-based Investor-State Arbitration
Article 4. Submission by a third person

5. The arbitral tribunal shall ensure that any submission does not disrupt or unduly burden the arbitral pro-
ceedings, or unfairly prejudice any disputing party.
6. The arbitral tribunal shall ensure that the disputing parties are given a reasonable opportunity to present
their observations on any submission by the third person.
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63) ICSID Arbitration Rules (2022)
Rule 67 Submission of Non-Disputing Parties

(1) Any person or entity that is not a party to the dispute (“nondisputing party”) may apply for permission
to file a written submission in the proceeding. The application shall be made in the procedural language(s)
used in the proceeding.

(2) In determining whether to permit a non-disputing party submission, the Tribunal shall consider all relevant
circumstances, including:

(a) whether the submission would address a matter within the scope of the dispute;

(b) how the submission would assist the Tribunal to determine a factual or legal issue related to the pro-
ceeding by bringing a perspective, particular knowledge or insight that is different from that of the
parties

(c) whether the non-disputing party has a significant interest in the proceeding;

(d) the identity, activities, organization and ownership of the non-disputing party, including any direct or
indirect affiliation between the non-disputing party, a party or a non-disputing Treaty Party; and

(e) whether any person or entity will provide the non-disputing party with financial or other assistance to
file the submission.
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64) ICSID Arbitration Rules (2022)
Rule 67 Submission of Non-Disputing Parties

(3) The parties shall have the right to make observations on whether a non-disputing party should be permit-
ted to file a written submission in the proceeding and on any conditions for filing such a submission.

(4) The Tribunal shall ensure that non-disputing party participation does not disrupt the proceeding or unduly
burden or unfairly prejudice either party. To this end, the Tribunal may impose conditions on the non-dis-
puting party, including with respect to the format, length, scope or publication of the written submission
and the time limit to file the submission.

65) ICSID Arbitration Rules (2022)
Rule 67 Submission of Non-Disputing Parties

(5) The Tribunal shall issue a reasoned decision on whether to permit a non-disputing party submission within
30 days after the last written submission on the application.

(6) The Tribunal shall provide the non-disputing party with relevant documents filed in the proceeding, unless
either party objects.

(7) If the Tribunal permits a non-disputing party to file a written submission, the parties shall have the right
to make observations on the submission.

66) 2012 U.S. Model Bilateral Investment Treaty
Article 28: Conduct of the Arbitration
3. The tribunal shall have the authority to accept and consider amicus curiae submissions from a person or

entity that is not a disputing party.
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67) Norway Model BIT (draft) 2015
Article [18] Participation in the Proceedings

3. The Tribunal shall have the authority to accept and consider written amicus curiae submissions from a per-
son or entity that is not a party to the dispute, provided that the Tribunal has determined that they are di-
rectly relevant to the factual and legal issues under consideration. The Tribunal shall ensure an opportunity
for the parties to the dispute, and to the other Party, to submit comments on the written amicus curiae
observations.

68) Norway Model BIT (draft) 2015

Article [18] Participation in the Proceedings

4. The Tribunal shall reflect submissions from the other Party and from amicus curiae in its award.
69) Netherlands model Investment Agreement (22 March 2019)

Article 20 Constitution and functioning of the Tribunal

13. The “UNCITRAL Transparency Rules” shall apply to disputes under this Section. The Tribunal and the
disputing parties shall give positive consideration to a request from a third party to submit as an amicus
curiae oral or written submissions in accordance with Article 4 of these Rules. The Tribunal shall give
the reasons for a decision to deny such request.
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70) 2021 Model FIPA
Article 37: Participation of a Non-Disputing Party

1. The UNCITRAL Transparency Rules shall apply with respect to the participation of a non-disputing Party
in proceedings under this Section, except as modified by this Agreement.

71) United States — Singapore Free Trade Agreement
Article 15.19 : Conduct of the Arbitration

3. The tribunal shall have the authority to accept and consider amicus curiae submissions from any persons
and entities in the territories of the Parties and from interested persons and entities outside the territories
of the Parties.
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72) Free Trade Agreement between the Government of Australia and the Government of the People’s Republic
of China

Article 9.16: Conduct of the Arbitration

3. With the written agreement of the disputing parties, the tribunal may allow a party or entity that is not a
disputing party to file a written amicus curiae submission with the tribunal regarding a matter within the
scope of the dispute. In determining whether to allow such a filing, the tribunal shall consider, among other
things, the extent to which:

(a) the amicus curiae submission would assist the tribunal in the determination of a factual or legal issue
related to the proceeding by bringing a perspective, particular knowledge, or insight that is different
from that of the disputing parties;

(b) the amicus curiae submission would address a matter within the scope of the dispute; and

(c) the amicus curiae has a significant interest in the proceeding.

73) Free Trade Agreement between the Government of Australia and the Government of the People’s Republic of
China

Article 9.16: Conduct of the Arbitration

4. Each submission in accordance with paragraph 3 of this Article shall identify the author, disclose any
affiliation, direct or indirect, with any disputing party, and identify any person, government, or other entity
that has provided, or will provide, any financial or other assistance in preparing the submission. Each sub-
mission shall be in a language of the arbitration, and comply with any page limits and deadlines set by
the tribunal. The tribunal shall ensure that the amicus curiae submission does not disrupt the proceeding or
unduly burden or unfairly prejudice either disputing party, and that the disputing parties are given an op-
portunity to present their observations on the amicus curiae submission.
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74) Comprehensive Economic and Trade Agreement (CETA) between Canada, of the One Part, and the European
Union and Its Member States, of the Other Part

Article 8.36 Transparency of proceedings

1. The UNCITRAL Transparency Rules, as modified by this Chapter, shall apply in connection with proceedings
under this Section.

75) Comprehensive and Progressive Agreement for Trans-Pacific Partnership
Article 9.23: Conduct of the Arbitration

3. After consultation with the disputing parties, the tribunal may accept and consider written amicus curiae
submissions regarding a matter of fact or law within the scope of the dispute that may assist the tribunal
in evaluating the submissions and arguments of the disputing parties from a person or entity that is not a
disputing party but has a significant interest in the arbitral proceedings. Each submission shall identify the
author; disclose any affiliation, direct or indirect, with any disputing party; and identify any person, govern-
ment or other entity that has provided, or will provide, any financial or other assistance in preparing the
submission. Each submission shall be in a language of the arbitration and comply with any page limits and
deadlines set by the tribunal. The tribunal shall provide the disputing parties with an opportunity to re-
spond to such submissions. The tribunal shall ensure that the submissions do not disrupt or unduly burden
the arbitral proceedings, or unfairly prejudice any disputing party.
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98) ICSID 2H|0]X| & ‘Cases Database’ <https://icsid.worldbank.org/cases/case-database> (2026.7.9. £]E4}2);
PCA ET0]X] & “Cases’ <https://pca-cpa.org/cases/> (2026.7.9. X|ZHI7); HIAH Sho|x] & EALEAY
o2 RtR <https://www.moj.go.kr/moj/220/subview.do> (2026.7.9. &]EHI2).

) CRIIE WG P2 ISR EASU 42 50] U §
9E, 2011.3.27. EE)(—TL gh-4l- 5 BIT); tigtel= 5ef Wr]of-=
=% 9 Wwao Bat WA (RO 20383, 2011.327. UHE) (Al “3hul. 2 BIT”),

100) LSF-KEB Holdings SCA and others v. Republic of Korea, ICSID Case No. ARB/12/37, Award (30 August
2022), pp. 1-4(para.1-8); HEE, (B rAtR) BAE A EAIZRASDS) FAMRA Fh= FE &3,
4,0009] 9 HJARIQ] AW, 19, 2025.11.19.
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101) LSF-KEB Holdings SCA and others v. Republic of Korea, ICSID Case No. ARB/12/37, Award (30 August
2022), p. 357(para.948).

102) YRY, (REAIR) EAF FABARAASDS) A WAL AN 2
103) Y8, (REALR) BAE} FASALRAASDS) FAHA]A 2 Y o
1~2H, 2025.11.19.
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A2 A3z A2l wet 20159 59 7¢94L 2015 1€ 1694} A3HE B8l Al
B A3271A o] FEAlE dape] #AE 2 4849 T)104) 2006 ICSID A3 A3z A2

2 FABFEIL BAGTAAL, dE)], 2, AE7PE obd A7t Aol e 5183
Y o= & EAZAAE W E SHA] ofuste]of FThios) AN & AR S| EAT
AR Aol AR sk Aol tisf whistdal, SRR F = ICSID S
A3z A)2gel wel e 84S V|Zbetal I ARE FASHSTHI0

C}. amicus curiae MM ANM S

U2C 2 amicus curiae AAYAA A& FEE HAESZL WHE 20159 11€ 30¢
ICSID FA}+12 A|37z% A23tol] wheh ‘H|EAIFALAZ A 2] Amicus Curiae A1 HE]ZAA A|
= (A E ASIIFTRIN oY gt MM = AR T} BEAFAAZ A HEEH A

104) D12 19874 Dlx3l2 ulsin] 19884 59 289 HIBALS ] o3 ArlEl TiFjo|t} oAl &A}
710l Z7HEQM & FARKIE F& WSt o|S &7, ARt cﬂﬂ, A 5 25 HYE
da] 1 9ok oF 1,200% A o] 3]Ye BWoshy Qitt. UIXRAIEE 93t HEAIRQ SWo]R] & ‘A
<https://www.minbyun.or.kr/?page_id=65> (2026.7.10. X|Zq}-3).

105) 2006 ICSID Arbitration Rules Rule 32(2)

106) LSF-KEB Holdings SCA et al. v. Republic of Korea, ICSID Case No. ARB/12/37, Procedural Order No. 15,
Decision on Minbyun’s Non-disputing Party Application (21 December 2015), p. 1(para.l).

107) ICSID Arbitration Rules (2006)
Rule 37

(2) After consulting both parties, the Tribunal may allow a person or entity that is not a party to the dispute
(in this Rule called the “nondisputing party”) to file a written submission with the Tribunal regarding a
matter within the scope of the dispute. In determining whether to allow such a filing, the Tribunal shall
consider, among other things, the extent to which:

(a) the non-disputing party submission would assist the Tribunal in the determination of a factual or legal
issue related to the proceeding by bringing a perspective, particular knowledge or insight that is dif-
ferent from that of the disputing parties;

(b) the non-disputing party submission would address a matter within the scope of the dispute;

(c) the non-disputing party has a significant interest in the proceeding.

The Tribunal shall ensure that the non-disputing party submission does not disrupt the proceeding or
unduly burden or unfairly prejudice either party, and that both parties are given an opportunity to
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present their observations on the non-disputing party submission.

108) LSF-KEB Holdings SCA et al. v. Republic of Korea, ICSID Case No. ARB/12/37, Procedural Order No. 15,
Decision on Minbyun’s Non-disputing Party Application (21 December 2015), p. 1(para.2).

109) tietel= 5ot Wrjo- 285823 HAlEY 1o FAY] H254 W oo Hel A% (E0F 20382,
2011.3.27. ¥&q) AI8x
2. ol §1% AordARte] ExPRHE £Ab} Bjstols] ChE & AlokdAbte] ol olofA] 1 o] u}

< = ARIRAIE o1& 4 oy, o2t FAEX] = T & MG Al 2 Ai3w £
APt} EAol] Holsts the & SRl Seieh themct Bajsha] opat theg v1E st
oflrt.

110) Minbyun, Request for an Amicus Curiae Written Submission as Non-disputing Party According to the
ICSID Rule 37(2) on LSF-KEB Holdings SCA and others v. Republic of Korea (ICSID Case No.
ARBY/12/37) (30 November 2015), pp. 1-6; LSF-KEB Holdings SCA et al. v. Republic of Korea, ICSID Case
No. ARB/12/37, Procedural Order No. 15, Decision on Minbyun’s Non-disputing Party Application (21
December 2015), pp. 1-3 (para.3-7); W9, [UH/=A| &4 H=AtR] UH, SAEISD SAHR TR &
AEFISD AZIE AHA AR @itk 9AlE, 2015.12.1.
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111) 119] 20159 128 11Q8A}F Mt & 5H|0]R| 28 THo]X|7bX|of] Lt Ql= Wh-Eol2tal s, 31T Af
sto] F7lElo] QIR] k0B8R ISF-KEB Holdings SCA et al. v. Republic of Korea, ICSID Case No.
ARB/12/37, Procedural Order No. 15, Decision on Minbyun’s Non-disputing Party Application (21
December 2015), pp. 3-5(para.8-17)0]|A] XjQ1-&

112) T 1=9] 20159 128 11LAF Mgt & 1Eo]x]of] Lo} = Yi&ol2tal shu, i Afgto] 7lE o]
QIR QOO Z Ibid, pp. 5-6(para.18-20)01A] AJQ1L-
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113) Ibid,, pp. 6-8(para.21-28).

114) SR+ AHAAM = ]%% 5185k 4271 Al B, 443t ME7|5HE ALl 4%
& Qo] A& Al7]o) gt ‘?:_]Jr_]'ﬂ/‘] ke Ej=Z Ho|1 QItth International Bar Association, Report and

Recommendations on Third-Party Participation in Investment Arbitration (11 June 2026), p. 36(para.116).
115) ¥, (SRR EALR/RAER A, AR ARD U¥ oA AE Vi) welA Al AT 93
L84ttt g Ho ®A|, 2015.12.30.
116) ol23, “EAE A4L @Y U WW o)A, Fo] S AR AE v, @R,
2015. 12. 30. https://www.hani.co.kr/arti/economy/economy_general/724192.html (2026.7.10. %]Z-5)

117) Jeffery P. Commission and Rahim Moloo, Procedural Issues in International Investment Arbitration (Oxford
University Press, 2018), p. 98; Gary Born and Stephanie Forrest, supra note 10, pp. 653-654.
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119) AN amicus curiae A|== W] ERAfA A 57Hs/d0] AUAA HThe v]Ho] QIt}. Robin M. Kelly,
“Bridging the Private-Public Divide in Investor-State Arbitration: Can Retrofitting Amicus Curiae Improve
How Tribunals Consider Human Rights Issues?”, Cambridge Law Review, Vol.9, No.2 (2024), p. 47.

120) amicus curiaeol] ¥t 7o) Zofutct FepA FANHAC] ]S AetAl7]aL, FARSA O] AR e
Aolgtt= XA % QIt} Adaeze Agatha Aniodoh, “Amicus Curiae and Public Welfare: Bridging the Gap
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[Abstract]

A Study on the Submission of Amicus Curiae Briefs by
NGOs in ISDS:

Focusing on the Problems and Improvement Measures of Korean
Investment Agreements

PAEK JI YEOL

Investor-State Dispute Settlement (ISDS) has traditionally developed as a mechanism for
resolving disputes between foreign investors and host States. In recent years, however, the scope
of ISDS has expanded to include disputes involving public interests such as public health, the
environment, and human rights, leading to greater consideration of interests beyond those of the
disputing parties. Accordingly, increasing attention has been paid to enhancing the transparency
and legitimacy of arbitral proceedings. Against this backdrop, the submission of amicus curiae
briefs by non-disputing parties, particularly non-governmental organizations (NGOs), has
emerged as an important mechanism for incorporating public-interest perspectives into invest-
ment arbitration. At the same time, concerns have been raised regarding procedural delay,
increased costs, and potential infringement of confidentiality, highlighting the need for an appro-

priate normative framework governing such participation.

This study examines the international legal framework governing the submission of amicus
curiae briefs by NGOs in ISDS and analyzes major ISDS cases involving such participation.
Based on this analysis, it identifies the shortcomings of the relevant provisions in Korean in-
vestment agreements and proposes measures for their improvement. To this end, the study com-
paratively analyzes the ICSID Arbitration Rules, the UNCITRAL Arbitration Rules, model
bilateral investment treaties (BITs) and investment agreements of other States, Korea’s BITs and

free trade agreements (FTAs), and ISDS cases in which Korea has been the respondent State.

The analysis demonstrates that most Korean investment agreements contain no explicit provi-

sions governing the submission of amicus curiae briefs, resulting in a significant legal gap. Even
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where relevant provisions exist in certain FTAs, they differ substantially in content and scope,
thereby failing to establish a coherent and consistent regulatory framework. Furthermore, im-
portant issues discussed in international practice, including access to arbitral documents and the
obligation of arbitral tribunals to provide reasons for decisions on applications for amicus curiae
participation, have not been adequately reflected. Although there have been relatively few ISDS
cases involving Korea in which NGO submissions of amicus curiae briefs have arisen, institu-
tional preparation is necessary in light of the increasing likelihood of future ISDS disputes

involving matters of significant public interest.

Accordingly, this study proposes that Korean investment agreements expressly incorporate
provisions governing the submission of amicus curiae briefs, provide more detailed rules on the
requirements and procedures for such submissions, and establish a unified regulatory framework
consistent with international standards. It further recommends introducing provisions on limited
access to arbitral documents, requiring arbitral tribunals to provide reasons for their decisions,
adopting reasonable procedural and formal requirements for submissions, and developing model
provisions on amicus curiae briefs for use in the negotiation, conclusion, and amendment of
future BITs and FTAs. These institutional reforms are expected to strengthen the public-interest
nature, transparency, and procedural legitimacy of ISDS while contributing to a more predictable

and stable dispute settlement framework for both investors and States.

Keywords: Amicus Curiae, Submission of Amicus Curiae Briefs, Investor-State Dispute
Settlement (ISDS), ICSID Arbitration Rules, UNCITRAL Arbitration Rules,
UNCITRAL Rules on Transparency, Non-Governmental Organizations (NGOs),
Transparency of Arbitral Proceedings, Non-Disputing Party, Investment Agreement
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